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IMPACT OF BREXIT ON DEVOLUTION 
 
Dear Bruce, 
 
Thank you for your letter of 30 October 2020 posing various questions about the impact 
of Brexit on devolution, which has been sent to all subject committees of the Scottish 
Parliament. The following represents the collective view of Local Government and 
Communities Committee Members. Where there is no collective view on a question, 
or on a particular point within a question, no answer is provided.  
 
Keeping pace power 
 
You asked:  
 
“We would, therefore, welcome your views on what role your Committee should have 
in relation to—  

• the decision on whether or not to keep pace;  
• monitoring or horizon-scanning the EU policy-making process in areas within 

your remit;  
• early engagement in the policy development process especially where there 

are opportunities for ministerial discretion in how to keep pace;  
• the interaction of the keeping pace power with common frameworks, trade 

deals and the UK internal market.”  
 
The Committee recognises that the Scottish Government has made a commitment to 
seek to “keep pace” via the Continuity Bill and has set out the reasons for this in the 
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Policy Memorandum accompanying the Bill and in Ministerial statements and 
speeches. A majority of the Parliament, and a majority of the parties in the Parliament 
have backed the general principles of the Bill. With that initial hurdle cleared, the 
debate on the Bill continues to play out in the Parliament. 
 
If the Bill were to become law, it would be right for the Parliament to reflect on whether 
it has the resources and institutional arrangements necessary to track the use of the 
“keep pace” power / responsibility.  
 
Considering the question at a practical level, the precise nature of the future 
relationship with the EU will be a very relevant consideration. If a UK-EU deal were to 
make reciprocal market access in a particular area conditional on regulatory alignment  
then it would become  important to know, as it were, what Europe is thinking in that 
area. The right intelligence would need to be in place at governmental level and, 
ideally, at a Parliamentary level too.  
 
Whether or not a deal is reached in the coming weeks, the future relationship between 
the UK and EU will not be static: it will be a process not an event. It will never be 
unimportant to be aware of major policy developments within the EU. Whether it will 
be crucial to know what the EU is thinking and doing in relation to a particular policy 
will in part depend on the state of the relationship during a particular period, as it 
pertains to that policy.   
 
Common frameworks 
 
You asked: 
 
The Committee would welcome an update on your Committee’s approach to the 
scrutiny of common frameworks including—  
 

• What, if any, work you have carried out in relation to common frameworks;  
• What, if any, plans you have to carry our future scrutiny of common 

frameworks;  
• Whether in relation to the six fully completed frameworks you will have 

sufficient time to carry out scrutiny of any within your remit prior to the end of 
this calendar year;  

• Whether you have given any consideration to those framework policy areas 
where the Governments have agreed that no further action is required 
including what this decision means in practice;  

• Views on the role of your committee in scrutinising the operation of common 
frameworks once agreed including in relation to the keeping pace power.  

 
One draft common framework; on the storage of hazardous substances, is currently 
before the Committee. We have issued a targeted call for views to selected 
stakeholders, and the Scottish Government have accepted an invitation to give 
evidence on the framework on 16 December.  
 
We are aware of no other framework likely to come before the Committee before 
dissolution. 
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In his letter notifying the draft framework to the Committee, the Minister for Local 
Government, Housing and Planning indicated that he would welcome a response from 
the Committee within 28 days, which we understand is envisaged as being a standard 
request. This is of course a very tight timescale, giving limited time for consideration 
not only to committees, but also to interested stakeholders. I am pleased to say that, 
after constructive conversations at official level, the Scottish Government has agreed 
that it would not be inconvenienced by the Committee sending its response a short 
while after the 28-day period. We hope that such an approach might become the norm.  
 
We note that no Parliamentary process for formal “approval” or “sign off” of draft 
common frameworks is currently envisaged. Instead, Parliamentary committees simply 
have the opportunity to comment on them. The following may not need to be said but, 
for the avoidance of doubt, the Committee is clear that the coming into force of a 
common framework in no way limits the right of a Parliamentary committee, or the 
Parliament as a whole, to scrutinise and debate operational matters dealt with under a 
framework that are within its remit or competency, where there is a public interest in 
doing so.   
 
UK Internal Markets Bill 
 
You asked: 
 
“We would, therefore, welcome your views on—  
 

• How can we ensure that there is a sufficient level of parliamentary and public 
engagement in the policy-making process in areas subject to EU internal 
market rules and which may now fall within the scope of a future UK Internal 
Market Act?  

• What role your Committee should have in scrutinising the impact of the 
operation of the UK internal market in policy areas within your remit including 
the interaction with the keeping pace power and common frameworks?”  

 
At EU level, there was an institutional apparatus for the development of policy on 
matters that are now “returned” to the UK. At core, this apparatus comprised  an 
elected Parliament, a Council of Ministers representing the elected Governments of 
the member states, and Commissioners who were appointed but required approval by 
the Parliament. Everyone – Remainers and Brexiteers alike - can agree that those 
processes did not meet a democratic ideal, but they enabled debate and discussion, 
much of it in public forums, and directly elected representatives had a key role in them.     
 
There is a need to ensure that there remains “a democratic space” for the development 
of policy, which may ultimately become laws, on those returned matters, so as to 
ensure any new policies and laws have democratic legitimacy. In particular, 
stakeholders must have an opportunity to consider and express views on any 
proposals in open forum. Where policy is being formed on matters that, but for the UK’s 
Membership of the EU, would have been within the devolved competence of the 
Scottish Parliament, the Scottish Parliament should have a scrutiny role.  
 
Trade agreements 
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You asked: 
 
“We would, therefore, welcome your views on –  
 

• What role your Committee should have in scrutinising the trade negotiation 
process in relation to policy areas within your remit?  

• What role your Committee should have in scrutinising the participation of 
Scottish Ministers in the Ministerial Forum for Trade;  

• What role your Committee should have in scrutinising the impact of trade 
deals on policy areas within your remit including the interaction with the 
keeping pace power and common frameworks?”  

 
The Committee believes as a general principle that where a treaty materially affecting 
matters within the remit of the Scottish Parliament is being negotiated, the Scottish 
Parliament should have a real opportunity to scrutinise treaty proposals and, if 
necessary, to express objections before any deal is agreed. We could readily anticipate 
circumstances where we might invite a Scottish Minister taking part in the Ministerial 
Forum for Trade to give evidence on their participation or to write to us, if matters on 
the Forum’s agenda were relevant to our remit.  
 
In an evidence session on the post-Brexit return of EU powers we held on 1 May 2019, 
COSLA expressed concerns that neither the Scottish nor the UK Government 
appeared to envisage local government having a direct say in future trade deals likely 
to impact on local government; for instance, deals affecting procurement powers. We 
understand those concerns. It would, for example, be regrettable if local government 
was not involved in discussions on trade deals that might cut across councils’ powers 
to set procurement policies reflecting local priorities in food sourcing or community 
wealth building.  
 
To mitigate this, we would anticipate this Committee or any committee with a similar 
remit formed after the next election, having a valuable role as a forum for the scrutiny 
and discussion of proposed trade deals likely to have a significant impact on the local 
government sector in Scotland.  
 
If the LGC Committee or other committees are to have any such role in relation to the 
scrutiny of trade deals (whether that role is formal or discretionary), the Parliament may 
wish to satisfy itself that it has the skillsets and resources it needed to track proposed 
deals and gather intelligence on them. 
 
Governance 
 
You asked: 
 
“We would, therefore, welcome your views on—  
 

• What role your Committee should have in scrutinising the new and evolving 
governance structures at both a UK and a Scottish level following Brexit in 
relation to the impact on policy issues within your remit?”  
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As already alluded to in our last answer, we perceive that a key role of this Committee, 
or any successor committee in session 6, would be as a forum to discuss the impact 
of post-Brexit powers on the local government sector in Scotland and to bring any 
legitimate concerns of the sector to the attention of the UK and Scottish Governments 
or any new intergovernmental institutions. That could be a significant role and may 
leave the Committee with little bandwidth to monitor other new governance issues.  
 
Resource implications 
 
You asked: 
 
“We would, therefore, welcome your views on—  
 

• The potential resource implications for your Committee of the additional 
scrutiny arising from the impact of Brexit on devolution.”  

 
As will be clear from our previous answers, especially on the keeping pace power and 
on trade agreements, we consider that there is the potential for the Committee (and 
the Parliament as a whole) to require new skillsets and resources in order to exercise 
its enhanced scrutiny responsibilities effectively. 
 
I hope you find this response helpful. 
 
Yours sincerely  

 
 
 
James Dornan MSP 
Convener, Local Government and Communities Committee 
 
 
 


	IMPACT OF BREXIT ON DEVOLUTION

